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11 After a trial to the court, the trial judge found that
decedent Benj am n Pouser had i ntended t hat appel | ee Suzanne Pouser,
Benjam n’s second wife, inherit the maxi numanount al |l owabl e under
the federal estate tax marital deduction in effect at the tinme of
his death and that Suzanne was therefore entitled to Benjamn’s
entire estate, to the exclusion of appellants R chard Pouser,
Harol d Pouser, and Any Pouser Wbb, Benjamn's children by a
previous marriage.! The court of appeals reversed the judgnent, In
re Estate of Pouser, 249 Ariz. Adv. Rep. 50 (C. App. Aug. 5,

1997), ruling that the trial court’s findings as to Benjamn’s

! The trial court also ruled in favor of Suzanne and her
copersonal representative, appellee Thomas Filip, on appellants’
all egations of Dbreach of fiduciary duty and confidentia
rel ati onships. Al though we also granted review of the court of
appeal s’ reversal on these issues, we need not reach these issues
because we reinstate the trial court’s judgnent on the distribution
of the estate.



intent were clearly erroneous. We granted Suzanne and appel | ee
Thomas Filip's petition for review and now vacate the court of
appeal s’ decision and reinstate the trial court’s judgnent because
we conclude the trial court’s finding of Benjamn's intent was

supported by substantial evidence.

FACTS
12 W view the facts in the light nost favorable to
supporting the trial court’s judgnent. Aztec Film Productions

Inc. v. Prescott Valley, Inc., 128 Ariz. 402, 403, 626 P.2d 132,
133 (1981). Benjam n had substantial assets when he and Suzanne
married in 1959. They executed a prenuptial agreenent, keeping
their property interests separate and providing that Suzanne woul d
inherit nothing when Benjam n died. In 1974, when Benjamn’'s
estate was worth over one mllion dollars, he executed a will that
| eft $50,000 to Suzanne and the remainder in trust for appellants.
In 1976, after Benjamn retired and his health failed, he and
Suzanne revoked t he prenuptial agreenent and executed nutual wlls.
Benjamn’s will provided for a maxi mummarital deduction trust for
Suzanne and residuary trusts for appellants. Suzanne’s wll left

her estate to Benjamn if she predeceased himor, contingently, to

appel l ants. She later anmended her will, excluding appellants.
13 When Benjamin died in 1993, he was survived by Suzanne
and appellants. Pursuant to Benjamin's will, the court appointed

Suzanne and her nephew, appellee Filip, as personal representatives
of Benjamn’'s estate. They interpreted Benjamn’s will as devi sing

his entire estate to Suzanne’s marital trust, thereby utilizing the
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unlimted federal estate tax marital deduction then in effect and,
due to Suzanne’'s anended wll, effectively disinheriting
appel | ant s.
14 Appellants filed a petition to construe the wll,
asserting that the maxi mummarital deduction in effect at the tine
Benj am n executed his will allowed Suzanne to receive a maxi num of
$250,000 from his estate.? The trial judge held a trial to the
court, considered extrinsic evidence, and ruled in favor of
Suzanne.
BENJAM N S W LL

15 The Third paragraph of Benjamin’s will provided that the
marital trust was to be funded with “an anount of property equal to
t he maxi mummarital deduction allowable in determ ning the Federal
Estate Tax i nposed upon ny estate under the Internal Revenue Code
of 1954, or such simlar provisions under any revenue act that may
be in effect at the time of ny death . . . .~ It further stated:

It is ny object to secure the full benefit of

the maxi mum marital deduction allowable for

Federal Estate Tax purposes under the Federal
Estate Tax law in effect upon ny death.

Accordingly, the terns of this will shall be
construed to fulfill this objective. Any
provision of this WIIl which may conflict with
my said objective shall be reconciled or
ignored to the end that the full marital
deduction may be allowed wth respect to ny
est at e.

2 Appel lant’ s petition does not nention a marital deduction of
one-half of the estate. See |.R C. 2056(c) (1976) (increasing
marital deduction from one-half of the estate to the greater of
$250, 000 or one-half the estate).
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Appel lants’ trust was to be funded with the residue “remaining
after the funding of the SUZANNE POUSER MARI TAL TRUST.”

16 The devolution of Benjamn's estate is controlled by
state law, which looks to his intent, A RS. 8§ 14-1102(B)(2); Inre
Estate of Krokowsky, 182 Ariz. 277, 280, 896 P.2d 247, 250 (1995),
as opposed to the technical application of federal tax law. See In
re Estate of Arend, 373 N W2d 338, 344 (M nn. App. 1985). Because
Benjamn's will specifically referred to the federal tax |aw,
however, we nust first determ ne the “maxi rummarital deduction” in
the context of applicable federal tax | aw and then determne if the
trial court’s finding that Benjam n i ntended to bequeath his entire

estate to Suzanne under an unlimted marital deduction was clearly

er r oneous.

TRANSI T1 ONAL RULE
17 In 1976, the marital deduction was increased to the
greater of $250,000 or one-half the estate. . R C. 8§ 2056(c)

(1976). The Econom c Recovery Tax Act of 1981, Pub. L. No. 97-34,
95 Stat. 172 (1981) (the ERTA) further amended 8 2056 to provide
for an unlimted marital deduction. ERTA 8§ 403(a). Recogni zi ng
that the ERTA m ght have an unintended inpact on existing wlls,
Congress provided a transitional rule, ERTA 8 403(e)(3), which
states that the limted pre-ERTA deduction will still apply if:

(A) the decedent dies after Decenber 31, 1981,

(B) by reason of the death of the decedent

property passes from the decedent or is

acquired from the decedent wunder a wll

executed before the date which is 30 days
after the date of the enactnent of [the ERTA],
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or a trust created before such date, which
contains a formula expressly providing that
the spouse is to receive the nmaxi num anount of
property qualifying for the marital deduction
al | owabl e by Federal | aw,

(C© the fornmula referred to in subparagraph
(B) was not anended to refer specifically to
an unlimted marital deduction at any tine
after the date which is 30 days after the date
of enactnment of [the ERTA], and before the
deat h of the decedent :

The Senate report explained the rule as foll ows:

The commttee is concerned that many

testators, although using the fornula clause,

may not have wanted to pass nore than the

greater of $250,000 or one-half of the

adj usted gross estate (recognizing the prior

law limtation) to the spouse. For this

reason, a transitional rule provides that the

increased estate tax marital deduction, as

provided by the bill, wll not apply to

transfers resulting froma will executed . . .

before the date which is 30 days after

enactment, which contains a maxi mum marita

deduction cl ause .
S. Rep. No. 97-144, at 128 (1981), reprinted in 1981 U S.C.C A N
105, 229. Although the transitional rul e speaks in absol ute terns,
the courts interpreting it, relying on its stated purpose, have
held that it wll not be applied to defeat the intent of the
testator. See Liberty Nat’'l Bank & Trust v. United States, 867
F.2d 302, 304 (6th Cr. 1989); Estate of Bruning v. Commir, 888
F.2d 657, 659 (10th G r. 1989); Unborn Beneficiaries of Kreigh
Famly Trust v. Kreigh, 554 N E 2d 1167, 1168 (Ind. App. 1990);
Arend, 373 NNW2d at 334; Inre WIIl of H ckok, 530 N Y.S. 2d 983,

986 (Sur. Ct. 1988).



18 One expression of intent is a directive in a wll that
the maximum marital deduction in effect at the tinme of the
testator’s death apply to the estate. The Internal Revenue Service
(IRS) has determ ned that the transitional rul e does not apply when
the terms of a wll indicate that subsequent changes in the federal
estate tax awon the marital deduction should apply to the estate.
See Rev. Rul. 80-148, 1980-1 C. B. 207.°3 See also Randall J.
G ngi ss, Wen Does the Unlimted Marital Deduction Apply to Pre-
ERTA Wlls?, 16 Est. Plan. 148 (1989) (IRS private letter rulings
indicate that transitional rule will not apply when wll contains
| anguage indicating that changes in the nmarital deduction were to
apply to the estate).

19 Simlarly, courts have recognized that a wll which
specifically refers to the marital deduction in effect at the tine
of the decedent’s death is not governed by the transitional rule.
Kreigh, 554 N. E 2d at 1168; see Liberty Nat’'|l Bank, 867 F.2d at 304
(transitional rul e applied when “no specific | anguage i n decedent’s

will that he intended the marital bequest to change if federal tax

® Although this revenue ruling dealt with a transitional rule
under the 1976 Tax Reform Act, the I|anguage of the 1976
transitional rule and the House explanatory report were virtually
identical to the rule and Senate report here, see Rev. Rul. 80-148,
1980-1 C. B. 207, and the I RS has subsequently applied this revenue
ruling to the ERTA transitional rule as well. See Priv. Ltr. Rul.
9245021 (Nov. 6, 1992); Priv. Ltr. Rul. 9231012 (July 31, 1992);
Tech. Adv. Mem 9217008 (April 24, 1992); Tech. Adv. Mem 9114004
(April 5, 1991). See generally United States v. Wsconsin Power &
Light Co., 38 F.3d 329, 335 (7th Cr. 1994) (although they cannot
be cited as precedent, court cited private letter rulings and
technical advice nenoranda as “evidence of admnistrative
practice”).



| aw changed”). But see Arend, 373 N.W2d at 334; Hickok, 530
N. Y. S. 2d at 985-86. The rationale for refusing to apply the
transitional rule when the will refers to the marital deduction in
effect at the tinme of the testator’s death is that, because the
testator has contenplated the possibility that the narital
deduction nmay change and has specifically mandated that the
amendnents control, applying the transitional rule is not necessary
and woul d actually defeat the testator’s intent. See Kreigh, 554
N.E.2d at 1168. Under the transitional rule, therefore, just as
under Arizona case law, the testator’s intent is controlling.
| NTERPRETI NG W LLS

110 In attenpting to ascertain the testator’s intent, we
consider the text of the will as a whol e and, when appropriate, the
circunstances at the tine it was executed. In re Estate of Smth,
119 Ariz. 293, 295, 580 P.2d 754, 756 (App. 1978). A will is
anbi guous when “the witten |anguage is fairly susceptible of two
or nore constructions,” Smth, 119 Ariz. at 296, 580 P.2d at 757,
the sane standard applicable to other docunents. See Tayl or v.
State Farm Mut. Auto. Ins. Co., 175 Ariz. 148, 154-55, 854 P.2d
1134, 1140-41 (1993). A latent anbiguity does not appear on the
face of the will but appears when considering extrinsic evidence.
In re Estate of Shields, 84 Ariz. 330, 331, 327 P.2d 1009, 1010
(1958). If the language of the will is reasonably susceptible to
two interpretations, we may consider extrinsic evidence to

ascertain the testator’s intent. Smth, 119 Ariz. at 295-96, 580



P.2d at 756-57. Extrinsic evidence is not, however, adm ssible to
contradict the plain | anguage of the will. HIl v. HIIl, 37 Ariz.

406, 410, 294 P.2d 831, 833 (1931). I f extrinsic evidence is
adm ssible, interpreting the will generally beconmes a question of
fact. In re Estate of Black, 27 Cal. Rptr. 418, 427 (App. 1962).

See Taylor, 175 Ariz. at 159, 854 P.2d at 1145; United California
Bank v. Prudential Ins. Co. of Anerica, 140 Ariz. 238, 260, 681
P.2d 390, 412 (App. 1983) (“[A]ny anmbiguity in . . . docunents is
subject to a factual determ nation concerning . . . intent

and is to be resolved conclusively by the trier of fact.”).

| MPLEMENTATI ON OF THE TRANSI TI ONAL RULE

111 Kreigh and the IRS interpret tinme-of-death marita

deduction provisions as preventing application of the transitional

rule as a matter of law. See also Liberty Nat’|l Bank, 867 F.2d at
305. Al though we agree wth the underlying rationale of these
authorities, allow ng these provisions to control the distribution
of the estate as a matter of |law could, in sone cases, conflict
with the primary goal in construing wlls: ascertaining the
testator’s intent. See Krokowsky, 182 Ariz. at 280, 896 P.2d at
250. If thewll is reasonably susceptible totwo interpretations,
that goal is better served by determning the testator’s intent as
a question of fact. See In re Estate of Black, 27 Cal. Rptr. at
427; Taylor, 175 Ariz. at 159, 854 P.2d at 1145; United California

Bank, 140 Ariz. at 260, 681 P.2d at 412.



112 Questions of fact, however, may be subject to
presunpti ons which shift the burden of going forward wi th evi dence.
In re Hesse’'s Estate, 62 Ariz. 273, 282, 157 P.2d 347, 351 (1945).
A presunption that a testator who includes a tine-of-death marita
deduction provision in his will intends the current unlimted
marital deduction to apply would keep our application of the
transitional rule fundamentally consistent with the federa
authority on that federal rule and would properly focus on the
will’”s language as the nost reliable expression of the testator’s
intent. See In re Estate of Johnson, 168 Ariz. 108, 110, 811 P.2d
360, 362 (App. 1991). It does not, however, prevent the court from
finding a different intent based upon conpetent evidence. e,
t herefore, adopt the presunption and, in the presence of a time-of-
death marital deduction provision, we wll apply the unlimted

marital deduction absent evidence rebutting the presunption.

BENJAM N S | NTENT

113 Benjamn's wll becane reasonably susceptible to two
interpretations upon passage of the ERTA with the transitiona
rule. See Arend, 373 NNW2d at 342. The trial court thus properly
admtted extrinsic evidence to resolve this question of fact. See
Smth, 119 Ariz. at 295-96, 580 P.2d at 756-57; Taylor, 175 Ariz.
at 154, 854 P.2d at 1140. See also Arend, 373 N.W2d at 342. In
reviewing a trial court’s findings of fact, we do not reweigh
conflicting evidence or redeterm ne the preponderance of the

evidence, but examne the record only to determne whether
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substanti al evidence exists to support the trial court’s action.
Wittenore v. Amator, 148 Ariz. 173, 175, 713 P.2d 1231, 1233
(1986) . Substantial evidence is evidence which would permt a
reasonabl e person to reach the trial court’s result. Hutcherson v.
City of Phoenix, 192 Ariz. 51, 13, 961 P.2d 449, 113 (1998).

114 The trial court relied on the provisions in the Third
paragraph of Benjamin’s will, which enphasized that Benjamn’s
primary intent was to mnmaximze the marital deduction and
specifically required that the marital deduction in effect at the
time of his death apply to his estate. Although the initial
presunpti on we have established in favor of the unlimted narital
deduction applies here because of the tine-of-death nmarital
deduction directive in Benjamn' s will, the trial court received
evi dence concerning Benjamn’s disinherited heirs and concerning
the notes and standard drafting practices of the attorney who
drafted the will. This evidence contradicts the presunption and
supports the appellants’ position that Benjamn only intended to
devi se Suzanne an anount equal to the prior limted marital
deduction. We will, therefore, also examne, in addition to the
directive, the other evidence supporting the trial court’s finding.
115 As the trial court noted, other provisions of Benjamn's
wi |l denonstrated his intent to place Suzanne’s interests ahead of
the remainder interests: the survival clause established a
concl usi ve presunption that Suzanne survived Benjam n, and the tax
clause required that the residuary estate bear all estate taxes and

expenses and that the marital trust bear none. The trial court
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al so found “credi bl e and conpelling” the testinony of Louis Conus,
an attorney who testified as an expert witness on the application
of the transitional rule. Because construction of the wll
requi red an anal ysis of a conplex federal estate tax question, the
trial court properly received expert testinony. Ariz. R Evid

702, 17A AR S; see In re Estate of Lenahan, 511 So. 2d 365, 371
(Fla. Dist. C. App. 1987). See generally In re Estate of
Verdi sson, 6 Cal. Rptr. 2d 363, 366 (App. 1992). Conus testified

that Benjamn was “clearly trying to get the maxi num tax benefit

from th[e] provision [creating Suzanne's trust].” He further
testified that, given the | anguage of the wll, he could not think
of “any reasons . . . why the unlimted marital deduction should
not apply to this will.” Additionally, the trial court relied on

the testinony of Filip and Peter Carlucci, which indicated that
Benj am n under st ood and accepted that the ERTA woul d permt Suzanne
to inherit his entire estate, as well as the testinony of Phyllis
Starr, which indicated that Benjamn intended to disinherit
appel | ant s. This evidence further supports the trial court’s
conclusion that, when executing his will, he intended that any
changes in the marital deduction, and even an unlimted narita
deduction, apply to his estate. See Danel czyk v. Tynek, 616 A. 2d
1311, 1313 (N.J. Super. C. App. Dwv. 1992) (statenents of
testator’s intent adm ssible to explain anbiguity); see also Ariz.
R Evid. 803(3) (statenment of nenory or belief not hearsay if it

relates to “the execution, revocation, identification, or terns of
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declarant’s wll”); 4 Christopher B. Mieller & Laird C

Kirkpatrick, Federal Evidence 8§ 441 (2d ed. 1994).

116 Finally, as the dissent in the court of appeals points
out, the pattern of conduct between Suzanne and Benjam n further
supports the trial court’s finding. After entering a prenupti al
agreenent to keep their estates separate and to provi de nothing for
Suzanne upon Benjamn’'s death, Benjamn |ater executed a wll
gi vi ng Suzanne $50, 000 and finally revoked t he prenuptial agreenent
and executed the will at issue giving Suzanne the maxi num marit al
deduction trust.

117 The trial <court’s conclusion does not render the
provi si ons concerni ng appellants’ trust or any other provision of
the will neaningless. |f Suzanne had died first, or if the marital
deduction had not become unlimted, these provisions would have
taken effect and were vital to creating a conplete estate plan

Even if they had been rendered neaningless, however, Benjamn
expressly directed that any provision that conflicted wth
maxi m zing the marital deduction be “reconciled or ignored.”

118 Subst anti al evidence supported the trial court’s finding
of Benjamn's intent, and despite conflicting evidence the court
made no clear error. \Vhittenore, 148 Ariz. at 175, 713 P.2d at
1233 (appellate court wll not reweigh preponderance of the
evidence); Mowore v. Title Ins. Co. of Mnnesota, 148 Ariz. 408

413, 714 P.2d 1303, 1308 (App. 1985) (finding of fact not “clearly

erroneous” if substantial evidence supports it, even in presence of
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substantial conflicting evidence). The court of appeals,
therefore, erred in reversing the trial court’s judgnent.

119 Al t hough appellants have attenpted to distinguish
factually sone transitional rule decisions and have relied on
others, we believe our conclusion is in basic harnony with these
deci si ons. Appel l ate courts have generally affirnmed the tria
courts’ findings of the testator’s intent when they are supported
by substantial evidence, whether the trial court applied the
unlimted marital deduction, Bruning; Kreigh, or the marital
deduction in effect at the tinme of the execution of the will. Arend
Li berty Nat’|l Bank; In re H ckock, 552 N. Y.S.2d 49 (N. Y. App. D v.
1990) .

120 Because substantial evidence supports the trial court’s
finding, wunder state probate law or federal tax law, that
Benjamn's intent was to take advantage of the unlimted marital
deduction in effect at the time of his death, we vacate the court

of appeals’ opinion and reinstate the trial court’s judgnent.

Joseph W Howard, Judge
CONCURRI NG

Thomas A. Zl aket, Chief Justice

Charles E. Jones, Vice Chief Justice
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Stanley G Fel dman, Justice

Frederick J. Martone, Justice

Justice Ruth V. MG egor did not participate in the determ nation
of this matter; pursuant to Ariz. Const. art. VI, 8 3, the
Honor abl e Joseph W Howard, Judge of the Arizona Court of Appeals,
Dv. Two, was designated to sit in her stead.
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